Negotiate Before You Sign Your Office Lease
As a business owner, your office lease is one of the most significant legal/business documents you will sign.  Despite this, far too many business owners fail to have their lease reviewed before they sign, either because they are under time pressure, they are busy with other aspects of opening a business or because the lease looks like a standard form lease.   They are often not aware that all leases are landlord-friendly and that risks to the tenant are often difficult to discern.  However, the risks that a prospective tenant faces can often be alleviated by careful review and negotiation with the landlord before the lease is signed.
One example of a potential risk is the continuation of lease obligations in the event of death or permanent disability.  In the event of the death or permanent disability of a sole practitioner, his commercial lease will continue to be an obligation of his (or his heirs), either pursuant to the lease itself or pursuant to a personal guaranty that most landlords require.  However, if asked at the outset, some landlords will agree to have the lease provide for early termination in the event of the death or disability of a sole practitioner under certain circumstances.

Likewise, a poorly-worded assignment clause may cause problems.  Many commercial leases deem a transfer of stock in a professional corporation to constitute an assignment of the lease requiring the landlord’s consent.  However, in a group consisting of multiple shareholders, stock will almost certainly be transferred as part of the natural progression of retirement of older practitioners and the buy-ins of younger practitioners.  To allow such transitions, the assignment clause of the lease must be properly worded.  Otherwise, such transitions could require the landlord's consent and, in the absence of such consent, could constitute a breach of your lease.  

Another recurrent problem involves damage to the building in which your office is located.  A typical New York State office lease has a standard clause which states that if the building is damaged to an extent where your office is not usable, the owner of the building is the only person with the right to terminate the lease.  Thus, as a tenant in that building, you could find yourself in a situation where you need to obtain temporary office premises for an extended period of time until the building owner makes repairs.  You will not have the option to terminate the lease and move permanently to another location.   However, if you raise this issue when you first review the lease some landlords will agree to revise this section to allow the tenant to unilaterally terminate the lease if there is damage to the building and certain conditions are met.
As these examples illustrate, there is much more to a lease than just the agreed-upon price. There are often lease provisions which present the unwary prospective tenant with risks that may prove to be both expensive and time-consuming.  Only careful review of the lease before you sign will protect you from such risks.
 Please contact David P. Gesser, Esq. if you have any questions or if we can assist you in reviewing any lease you are considering signing.
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