Health Care - Fraud and Abuse Enforcement Activities in 2006
 

The beginning of each new year brings a rash of predictions about the areas in which government fraud and abuse enforcement activities will be concentrated.  Based on statements by numerous government officials and private practitioners, the following list sets forth likely targets for such enforcement activities:

 

1. Proliferation of state whistleblower laws. The federal government has proven very successful under the False Claims Act in encouraging whistleblowers to report allegations of improper activity by health care providers which defrauds federal reimbursement programs. Recognizing such success, an increasing number of states have passed their own whistleblower statutes in order to increase such recoveries which will inevitably lead to more claims and more lawsuits.

 

2. Increased scrutiny of relationships between physicians and medical device manufacturers. Investigations have been initiated by the United States Attorney's offices in Newark and Boston into the relationship between physicians and medical device manufacturers (specifically of orthopedic and cardiac devices). Notwithstanding federal and state regulation in this area, as well as the adoption of voluntary codes of conduct by device trade associations, there are many consulting and other arrangements to which physicians are parties which will continue to undergo careful governmental review.

 

3. OIG will increase its use of the Civil Money Penalty Law to address violations of the Anti-Kickback Statute and the Stark Law. In cases where the federal Office of Inspector General has found violations of the Anti-Kickback Statute or the Stark Law, it has used the evidence of such violations as a basis for imposing civil monetary penalties on the offending providers. This type of enforcement action is likely to increase, both against individuals or entities who accept as well as pay kickbacks.

 

4. Medicare provider enrollment will become increasingly burdensome. As if this process was not difficult already,  the Centers for Medicare and Medicaid Services has announced it will increase its focus on Medicare provider enrollment in an attempt to weed out sham operations and providers engaged in fraudulent activities.

 

5. CMS will devote significant resources to preventing fraud and abuse in the new Medicare Part D drug benefit program. Because of the groundbreaking nature of the new Medicare Part D drug benefit program, opportunities will be rife for unscrupulous providers to engage in fraud in many different ways. CMS will be on the alert for any such activities, although due to the newness of the program it is unlikely that many enforcement actions will be brought in 2006.

 

Fraud and abuse issues may appear in almost any agreement between a provider and another entity where the referral of patients or goods and services is made between the parties. Please contact us if we can assist you with the review of any such agreements
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